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ECONOMIC REGULATION AUTHORITY BILL 2002 
Consideration in Detail 

Clause 1:   Short title - 
Mr C.J. BARNETT:  I refer briefly to the second reading debate last night.  It was a fairly general debate, but I 
made the point that this new regulatory authority would be an immensely powerful organisation.  I do not believe 
that has been properly understood by the community, nor indeed, up to this stage, by the Government and this 
Parliament.  A number of concerns have arisen as this Bill has been debated.  Last night the member for Hillarys 
drew the attention of the House to concerns expressed by the Western Australian Council of Social Service, 
which had prepared a position paper raising a number of concerns.  Most alarmingly, WACOSS’s overriding 
concern was that the Bill had not been discussed with that organisation.  The paper expressed concerns about 
prices, services to low-income households, access regimes and the requirement to supply and service.  These are 
all legitimate issues.  I would not have thought that a welfare body would necessarily be concerned with the area 
of economic regulation, and yet WACOSS is concerned, and has not been consulted.  Coincidentally, returning 
from an event this morning, I heard on the ABC news that the union movement is also most concerned about this 
legislation, and again the message is the same - its main concern is that it had not been consulted.  The union 
movement shares my view that this will be an immensely powerful organisation.  While I have said that the 
Opposition will support this Bill, and I foreshadow that it will no doubt end up before a committee of the upper 
House, where some of those issues will be covered, I really wonder whether the work has been done.  I am sure 
discussion has taken place in the Government, amongst the various arms of regulation, but when a part of the 
Labor Party’s natural constituency - the welfare lobby and the union movement - both come out strongly against 
elements of this Bill and the lack of consultation, I wonder whether the House should be progressing this Bill 
right now.  

Mr E.S. RIPPER:  The WACOSS paper from which the member for Hillarys quoted last night is headed 
“General Response to Public Consultation Paper”.  WACOSS put in a submission, so it appears that the assertion 
by the Leader of the Opposition that it had not been consulted is quite wrong.  The Department of Treasury and 
Finance established a committee to work on this matter, and substantial consultation took place in the 
development of this proposal.  In fact, the draft legislation went out to key industry groups for comment before 
the Government finally made its decision.  

There is some misunderstanding about the proposals.  We are not changing the principles for regulating access to 
gas pipelines.  We are not changing the principles for regulating access to railway lines.  We are not changing 
the principles for awarding gas licences.  We are not changing the principles for awarding water licences, except 
to include further public interest considerations.  I cannot see why WACOSS or the union movement would have 
difficulty with this.  This is institutional reform, not policy reform, except with regard to water licences, which I 
would have thought is in the direction that WACOSS and the union movement want.  I hope that politicians do 
not beat this up into something that it is not.  We already have a scheme for regulating access to monopoly 
infrastructure for gas pipelines and rail.  We are continuing with those schemes, which have already been 
endorsed by this Parliament and are in operation without any level of complaint of which I am aware from 
WACOSS or the trade union movement.  Regulation will be conducted by the same body rather than separate 
bodies.  It should be viewed as a machinery of government reform rather than not. 
Mr C.J. Barnett:  It is not.  No-one views it that way. 
Mr E.S. RIPPER:  If they are not viewing it in that way, they have misunderstood the proposals.  This is a 
machinery of government Bill.  I hope that the Liberal Party will adopt a responsible view and help people 
understand the proposals rather than take the alternative course of action, which is to exploit people’s 
misunderstanding and unhappiness about the legislation.  I hope the Liberal Party will not do that. 
Mr C.J. BARNETT:  What an arrogant thing for a Treasurer of this State to say, because WACOSS and the 
union movement dare to express publicly- today, in the case of the union movement - their concerns about this 
Bill.  The Treasurer effectively tries to attack them and say how dare they express a public view and a demand 
for consultation because he has declared this legislation to be only machinery.  What absolute arrogance; it is 
extraordinary.  In its briefing note, under “Public Consultation”, WACOSS states - 

The Treasurer in the introduction and first reading speech - 

I imagine it means the second reading speech - 

states that the ERA - 

That is, the Economic Regulation Authority - 
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has been subject to wide public consultation.  However, the consultation process undertaken provided 
for one round of public consultation on a relatively brief Discussion Paper . . .  

Clearly, WACOSS, a Labor Party constituency, does not feel that consultation has been adequate or that its 
position has been taken into account.  Its minister dismisses its claims.  The Minister for Community 
Development was dismissive of the claims in this Parliament only 30 seconds ago.  She said it had made a 
submission.  Under this Government, putting in a submission is, by definition, being consulted.  There is no 
attempt to listen to what people say.  The union movement was on the radio this morning saying it had not been 
consulted.  As I said, Premier, this did come from the machinery of government - 

Mr E.S. Ripper:  Treasurer.  You are promoting me. 

Mr C.J. BARNETT:  Okay, Treasurer.  It is just that the other one is so incompetent, I am looking for someone 
else.  However, it is no better when I get to the Treasurer. 

The union movement is saying it is not happy because it has not been consulted.  The Treasurer is saying that the 
legislation is just a machinery of government measure.  If it is just a machinery of government measure, why are 
the union movement and the social welfare lobby expressing dissatisfaction?  I think the Government has a bit 
more work to do.  The Treasurer might be right; people may just accept it as a machinery change.  The Treasurer 
would be well-advised to call off this debate for a while and sit down with the energy unions and the Minister for 
Community Development - it might be an eye-opener for her to actually speak to the welfare lobby to learn of its 
concerns.  It might be worth doing.  A person can go to only so many cocktail parties.  She should sit down with 
welfare groups to find out why they are concerned about this issue.  I will tell the Treasurer what will happen 
with this Bill - 

Mr F.M. Logan:  You are a patronising idiot! 

Mr C.J. BARNETT:  The member for Swanbourne again! 

If the Government does not take the time to satisfy groups in the community about this Bill and if the Opposition 
does not hear that they have been properly consulted and are satisfied, this Bill will not progress very fast 
through this Parliament.  It will go to an upper House committee, if not a lower House committee.  The Greens 
(WA) will probably support its going to an upper House committee, as will the Liberal Party.  If there is to be a 
consultative process, why not do it properly in the first place?  It is okay to consult with the Western Australian 
Chamber of Commerce and Industry, existing regulatory authorities and business groups because this is 
primarily a business issue.  However, it affects employees, as stated by union representatives.  It also affects 
individuals and householders, particularly those on low incomes.  They have concerns.   

I remember that when AlintaGas was privatised, one issue in the sales process was to ensure a clear obligation to 
supply gas.  When AlintaGas went from government to private ownership there was always concern that a single 
pensioner would not be an economic customer.  We had to ensure that if it had the status of a utility, there was an 
obligation to supply.  I understand why people on low incomes and people in regional areas have concerns about 
this.  Those concerns should be addressed and answered properly, as should be concerns of the union movement.  
They probably share the view I expressed last night: this legislation will create an extraordinarily powerful 
organisation.  It will make decisions that will impact on trading enterprises, whether privately or publicly owned.  
By implication, that will impact on employees.  Two major groups are saying they are not happy with this.  The 
Treasurer dismisses this legislation as a machinery of government measure - what bureaucratic nonsense! 

The ACTING SPEAKER (Mr A.J. Dean):  We are dealing with the short title of the Bill.  Members are entitled 
to speak only to the clause.  This is not an excuse for another second reading debate.  I intend to put the question. 

Clause put and passed. 

Clause 2:  Commencement - 
Mr C.J. BARNETT:  This clause relates to the commencement date.  It states that the Bill will come into 
operation on 1 July 2003.  That is highly unlikely.  What implications are there if that proves to be the case?  
What alternate date is the Government considering? 

Mr E.S. RIPPER:  As this is a machinery of government Bill, the existing mechanism for implementing the 
current policy will continue.  It would be preferable for Parliament to deal with this by 30 June.  The matter has 
been in the House since late last year.  The Opposition has had plenty of time to consider its position.  I expect 
the Opposition to cooperate with the passage of this Bill through the upper House to allow it to take effect from 
30 June.  If the Opposition does not cooperate, it will have to take political responsibility for that course of 
action.  WACOSS has been consulted.  It put in a submission in response to a public consultation paper.  It was 
given a copy of the Bill before Cabinet approved it.  It made no comment in response to having received a copy 
of the Bill.  One might judge from its failure to take advantage of that opportunity that it did not have significant 
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concerns it wanted to pursue with the Government.  At the very least, any concerns were not a priority in 
WACOSS’ schedule of activities.   

With regard to the union movement, I am quite surprised to discover that a representative of the 
Communications, Electrical and Plumbing Union is expressing some concern.  The energy unions have been 
involved in the energy reform review group that considered the recommendations of the Electricity Reform Task 
Force.  The concept of an economic regulator was an essential part of the reform program about which the 
review group was consulted.  In addition, an important part of the implementation of the electricity reform 
program is a union consultative committee.  Therefore, the energy unions will certainly be consulted about the 
way in which the economic regulator will relate to the electricity industry, because they will play an important 
part in the implementation of electricity reform.  We are not making any change in policy with regard to gas 
access and rail access.  Therefore, I would be surprised if the unions were concerned about that matter.  I have 
been unaware of any demands from the unions for a change in policy with regard to gas or rail access.  With 
regard to water, a public interest consideration is to be inserted into the considerations that shall be taken into 
account when the regulator decides whether to issue a water licence.  From my knowledge of the union 
movement, I thought it would regard that as an advance on the current position.  Frankly, I am astonished that 
Shane O’Byrne from the CEPU has apparently expressed concern.  I speak to Shane on many occasions, and 
although the Economic Regulation Authority Bill has been before Shane’s attention in the energy reform review 
group and has been before the Parliament, he has not taken the opportunity to mention it to me directly.  
However, if he is concerned, I will certainly have a discussion with him about it, because I have plenty of 
discussions with Mr O’Byrne about energy matters.   

I hope the Liberal Opposition will not adopt the strategy of seeking to delay and frustrate the achievement of the 
Government’s election promises.  This is an election promise that the Government made.  It would be strange if 
the Liberal Opposition were to say, “The Government made this promise before the election and we will try to 
stop it from implementing it.”   

Mr C.J. BARNETT:  The Treasurer has been a member of this Parliament long enough to know that it is not the 
job of this Parliament to honour the Government’s election promises.  That is the job of the Government.  The 
Government does that by doing the work of government, and the Treasurer does that by doing the work of 
treasurer.  We have an issue here, because the Treasurer has a timing date of 1 July 2003.  The Treasurer has 
virtually just admitted that he has not discussed this issue in detail with the energy unions.   

Mr E.S. Ripper:  I have not admitted that at all. 

Mr C.J. BARNETT:  The Treasurer has said that his review committee involves the unions.  Is it not the case 
that the resolution of the committee was 6-1 against what the Treasurer wanted to do, and he therefore 
immediately ignored the recommendation of that union-based committee?  I think the only vote he got was from 
the member for Rockingham, so he then appointed a union group to take on the -  

Mr E.S. Ripper:  I do not agree with that analysis.   

Mr C.J. BARNETT:  Okay; the Treasurer then appointed a group to look at electricity reform, and part of that 
included the regulatory authority and its application.  The unions gave the Treasurer a clear message as to their 
view - namely, 6-1 against - but he ignored it.  It is little wonder they are a bit upset.   

Mr E.S. Ripper: What do you think is their view on having a regulator to regulate Western Power’s transmission 
operation?  My understanding is that they are strongly in support of that.  That is the feedback I have received.   

Mr C.J. BARNETT:  It may well be, but in media reports today, as we are debating this Bill, the unions are using 
words such as this was “sneaked up” on them.  The Treasurer is claiming to have had a public consultation 
process.  However, the natural constituency of the Australian Labor Party are saying that this was “sneaked up” 
on them.  Therefore, the Treasurer has not done the consultation.   

Mr E.S. Ripper:  Are you sure that the union member and the union quoted are affiliated with the ALP?  Might it 
be possible that they are affiliated with another political party that is not known for its sympathy to business?   

Mr C.J. BARNETT:  Who knows?  However, I would have thought that the energy unions, both white collar and 
blue collar, would have had a fair bit of history and involvement with Labor members and the Labor Party.  If 
they are going to the ABC and other media outlets today and accusing the Government of sneaking this Bill up 
on them, that does not reflect well on the level of consultation that the Government claims to have had .  It may 
well be that the Treasurer does not accept their view.  That is legitimate; he is entitled to do that.  However, he 
cannot claim to have consulted and then come in here and say that the Liberal Party or the minor opposition 
parties cannot dare hold up this legislation because it is a government election promise. I do not give a hoot 
about the Government’s election promises.  I have no interest in the Government’s election promises.   
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Mr E.S. Ripper:  As members of Parliament you can do what you like.  You can exercise all the rights of 
members of Parliament.  All I ask is that you accept political responsibility for not only what you do but also 
what your colleagues in the party that you lead do in the other place.  If you want to frustrate a reform that has 
the support of the business community, go ahead.   

Mr C.J. BARNETT:  My political responsibility is to challenge legislation.  It does not extend to honouring 
Labor Party commitments.  That is the Treasurer’s job.  That is why the Treasurer is paid the salary that he is 
paid.  

Mr E.S. Ripper:  You often mention the salary that I am paid.   

Mr C.J. BARNETT:  That is right. 

Mr E.S. Ripper:  Why do you need to mention that so often? 

Mr C.J. BARNETT:  I just like to remind some of the Treasurer’s left-wing colleagues in the union movement 
and some of the environmental people and the people who are saving the planet that he is no longer one of them; 
he has been elevated to lofty heights, and he behaves accordingly.   

Mr E.S. Ripper:  One day I might even be privileged enough to live in your electorate! 

Mr C.J. BARNETT:  From my observation the Treasurer does that most of the time anyway, and I welcome him.  
I quite enjoy seeing him having a cup of coffee in Napoleon Street on a Saturday morning.  He is very welcome, 
as are a number of his colleagues, because Cottesloe is the best -  

Mr J.J.M. Bowler interjected. 

Mr C.J. BARNETT:  Including a number of the member’s colleagues who live in the Cottesloe electorate.  
Although they may not vote for me, I am proud to have them as constituents.  I am even proud to have Carmen 
Lawrence as a constituent.  However, she does not like me to draw attention to that; I cannot understand why.   

This Bill will receive scrutiny in this House and in the upper House.  I believe it is unlikely to be in operation 
from 1 July.  What will be the consequence of that?   

Mr E.S. RIPPER:  The consequence is that the Economic Regulation Authority Bill will not come into operation 
at 30 June and the existing arrangements will continue.   

Clause put and passed. 

Clause 3 put and passed.   

Clause 4:  Economic Regulation Authority established - 
Mr C.J. BARNETT:  Why was the decision made to make this authority a statutory authority, and how does that 
compare with each of the individual regulators, which is what was envisaged? 

Mr E.S. RIPPER:  The gas pipelines access regulator is a statutory authority and the rail access regulator is a 
statutory authority.  The national agreements signed up by the previous Government require this sort of structure.   

Clause put and passed. 

Clause 5 put and passed. 

Clause 6:  Management of Authority -  
Mr C.J. BARNETT:  This clause provides that the authority is to have a governing body consisting of at least 
one and up to three members, one of whom shall be appointed chairman.  Clause 7 deals with the terms of office 
of the members.  The structure appears to be somewhat similar to that of a body such as the Environmental 
Protection Authority.  What total staffing establishment is anticipated for this authority; in other words, how big 
a beast are we creating?  

Mr E.S. RIPPER:  My office has contacted Mr O’Byrne of the Communications, Electrical and Plumbing Union.  
We have advised Mr O’Byrne that the Bill is about industry licensing and not occupational licensing.  I am 
advised by my office that this has assuaged his concerns. 

Mr C.J. Barnett:  You panic quickly. 

Mr E.S. RIPPER:  We get information.  The Leader of the Opposition raised an issue, and we resolved it. 

Mr C.J. Barnett:  I doubt you have.  The comments on ABC Radio did not relate to occupational health. 

Mr E.S. RIPPER:  It appears from the advice given to me by my office that that was his concern.  We have 
allayed his concern and that has dealt with the matter raised.  I want the Leader of the Opposition to know how 
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responsive the minister has been to issues raised during the parliamentary debate: within 10 minutes we have 
provided an answer! 

Mr C.J. Barnett:  I will be interested to see whether the energy unions indicate to me that they fully support this, 
because in my discussions with them they do not. 

Mr E.S. RIPPER:  I will also be interested in what they say. 

With regard to the staffing resources, a working group chaired by the Acting Independent Rail Access Regulator, 
Dr Ken Michael, is examining staffing and other administrative issues associated with the Economic Regulation 
Authority.  Staffing resources will come from existing regulatory bodies.  An indicative guide of staffing 
resources associated with the functions of the ERA upon its establishment is: chairperson, one full-time 
equivalent; Office of the Gas Access Regulator, seven FTEs; Office of the Rail Access Regulator, four FTEs; 
and Office of Water Regulation, licensing and associated functions, five FTEs, for an approximate total of 17 
FTEs.  Some short-term contracts or consultancy resources in addition to that are possible.  There may also be a 
varying mix between permanent FTEs and consultancy resources.  There may also be one additional FTE from 
the Office of Energy for the purpose of dealing with gas industry licensing functions which are moving to the 
ERA.  Once electricity reform is implemented, additional resources may be required for the Economic 
Regulation Authority, but that is obviously still under consideration because we are still working on the 
implementation of electricity reform.  Therefore, there will be 17 FTEs, plus possibly another one from the 
Office of Energy, plus or minus some consultancy resources, and further reconsideration of resources following 
electricity reform. 

It is interesting to note that the backing for my statement is that this is a Machinery of Government Taskforce 
reform.  The Acting Independent Rail Access Regulator, Dr Ken Michael, is the same person who is the 
Independent Gas Pipelines Access Regulator.  We have already commenced the move towards amalgamating 
these authorities. 

Mr C.J. BARNETT:  The people appointed to be members of this organisation, including the chairman, will be 
dealing across a number of very complex technical issues, particularly in areas such as electricity, gas and water, 
but environmental expertise will also be very important.  There will be another set of issues relating to rail.  The 
persons being sought need to be very competent, able and intelligent, with a breadth of experience both within 
private industry and preferably government; they will need to understand how government and parliamentary 
processes and decision making work.  People such as that do not grow on trees, particularly in some industry 
sectors, such as the energy sector.  They typically demand high salaries in the private marketplace.  As regulation 
spreads like a cancer across this country, the demand for former regulators to beat the new breed of regulators 
increases.  That will be a reality.   

What level of appointment is being considered?  The Government will have some difficulty attracting people 
with technical, business and government experience, and perhaps most importantly, the status as individuals in 
the wider commercial community to be able to exercise some authority in reaching and implementing decisions. 

Mr E.S. RIPPER:  It is one of the difficulties in the energy area that salaries for people with energy expertise are 
quite high.  The Government sometimes does have trouble meeting the market and finding the people it needs at 
the salary scales that are generally applicable in the State’s public sector.  I have noticed that whenever it has 
been necessary to seek consultancy advice in the energy area, the fees have been surprisingly high.  However, 
that is the market for the skills required, and the State has to do its best to compete in that market.  I do not have 
any information on the levels being considered, but I agree with the Leader of the Opposition that we will need 
people of substance, authority and expertise, and these skills do not come cheaply.  However, this is one of the 
reasons for having an amalgamated Economic Regulation Authority rather than a rail regulator, a gas regulator, 
an electricity regulator and a water regulator.  Because of the expense and the scarcity of regulatory skills and 
expertise, there is an advantage in bringing them together and getting the best efficiencies, and the best critical 
mass of skills and expertise that we can. 
Clause put and passed. 
Clause 7:  Members - 
Mr C.J. BARNETT:  Clause 7(1) relates to the competencies that may be looked for in a regulator.  It refers to 
involving one or more of the fields of industry, commerce, economics, law and public administration.  This 
clause is descriptive in outlining the experience and qualifications required.  If this regulator is to deal in one 
area, such as water, why has environment not been included as a criterion? 
Mr E.S. RIPPER:  I am advised that this is a standard appointment clause for these sorts of people.  The ERA 
will not be an environmental regulator of the water industry; other bodies will conduct the environmental 
regulation.  The ERA’s responsibility to the water industry will be to make decisions about who receives 
licences to operate in that industry.  They will have to operate according to environmental standards, but those 
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matters are regulated by others.  For example, with regard to water, the Economic Regulation Authority in effect 
replaces the Coordinator of Water Services, and the relevant section of the Act that appointed the Coordinator of 
Water Services states -  

A Coordinator of Water Services is to be appointed under Part 3 of the Public Sector Management Act 
1994.   

No particular environmental requirement was considered necessary in the appointment of the Coordinator of 
Water Services, and there is no relevant change to the functions of the Economic Regulation Authority from the 
functions of the Coordinator of Water Services with regard to the licensing of water providers.  However, the 
standard clause states that the members are to be persons who have knowledge or experience relevant to the 
functions of the authority involving one or more of the fields of industry, commerce, economics, law and public 
administration.  I believe familiarity with environmental issues is covered by those fields.   

Mr C.J. BARNETT:  Let us use gas regulation as an example.  One of the most exacting aspects of gas 
regulation is related to the specification of the gas; that is, essentially the chemical composition, the inerts and so 
on.  Implementing regulation and access regimes for gas requires a scientific, chemical knowledge.  It is quite 
important.  I cannot remember the name of the index, but there is a particular index that is extremely 
complicated.  It is not the sort of thing a person would normally learn at law school or even at an economics 
faculty.  Similarly, when regulating for water, there is a case that people with an understanding of some of the 
science and environmental issues should be involved.  One cannot say that the regulatory function is totally 
objective and the Environmental Protection Authority or the Department of Environmental Protection will look 
at environmental issues.  That is their prime responsibility.  However, there will be an overlap.  An example is 
some of the debate going on about the Harvey water scheme, which includes options to increase the amount of 
water and the number of licences.  However, it is very much related to the quality of the water and the ability to 
do that, so there will be an environmental or scientific impact on the ability of the regulator to do things.  I 
thought that a knowledge of environmental science would be one of the important criterions to list if law, 
economics, commerce and industry are listed.   

Mr E.S. RIPPER:  The relevant clauses on water are clauses 93, 94, and 99 in schedule 2.  The way the scheme 
works is that the Governor makes an order that a particular supply area should be the subject of the licensing 
scheme.  The Governor, in determining whether the making of the order would not be contrary to the public 
interest, may take into account one or more of the following matters: environmental considerations, social 
welfare and equity considerations, economic and regional development, the interests of water services customers 
and so on.  Then, when deciding whether to grant a licence, the authority must take account of the public 
interest.  In taking account of the public interest in making its determination, the authority may take into account 
one or more of the matters referred to in proposed section 19(1b).  Environmental considerations are taken into 
account when the policy minister advises the Governor whether a particular supply area should be the subject of 
the licensing scheme, and environmental considerations are taken into account when the authority makes its 
decision, based partly on public interest grounds, whether to award a licence.   

The Leader of the Opposition has asked whether environmental considerations should be explicitly part of the 
expertise of a regulator.  A wide variety of expertise is required in the Economic Regulation Authority.  If that 
expertise is not available within the staff, it must be procured through consultancy.  There are engineering 
understandings to which the Leader of the Opposition has referred.  Economic understandings are important.  All 
sorts of understandings are important.  I think it would be unlikely to find every piece of expertise that is 
required for this task within the skill sets of the three appointed members of the Economic Regulation Authority.  
Advice will have to be contracted in from time to time to enable the members to do the work.  Water licensing is 
a relatively small part of the overall work of the Economic Regulation Authority.  It accounts for about five of 
the 17 or 18 full-time equivalents currently involved in the work of the various regulators.  I think the current 
appointment clause is broad enough to allow for the expertise that must be gained by the authority.   

Clause put and passed. 

Clauses 8 to 12 put and passed.   
Clause 13:  Meetings of governing body -  

Mr C.J. BARNETT:  Clause 13 simply states that schedule 1 has effect with respect to meetings of the governing 
body.  Schedule 1 is fairly humdrum material defining who will chair meetings and the like.  However, there is 
no reference in either clause 13 or schedule 1 to the requirements of this body to meet and the regularity of its 
meetings.  I expected some minimal requirement that would give a sense of timeliness to the operations of the 
authority.  As I read the clause, the authority could go for months without meeting.  Is it envisaged that it simply 
meet as required, or is there to be a more formal structure in which the authority will meet on, say, a monthly or 
quarterly basis?  I seek some guidance on what is intended, because the Bill is essentially silent on that matter.   
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Mr E.S. RIPPER:  The gas access scheme provides a process to which the regulator must adhere in making his or 
her determination.  That will establish time lines, which will require meetings of the Economic Regulation 
Authority.  The rail access regulation provides a similar process, and no doubt when the electricity access 
regulation scheme is finalised through electricity reform implementation, it also will have a defined process 
including time lines.  The time lines do not have to be in the standing orders.  The time lines are in the processes 
defined for the task required to be undertaken by the Economic Regulation Authority.   

Clause put and passed.   

Clause 14:  Chief employee - 
Mr C.J. BARNETT:  Clause 14 relates to the employment of the chief employee, the chief executive officer of 
the organisation.  Subclause (2) states - 

The chief employee is to be appointed by the Authority. 

What relationship does the minister believe will exist between the authority, its members, the chief employee 
and the ministers, because there may be the Treasurer and the portfolio ministers?   

Mr E.S. RIPPER:  The chief employee is not appointed under the Public Sector Management Act and is not a 
member of the senior executive service within the meaning of the Public Sector Management Act.  Therefore, 
the independence of the Economic Regulation Authority cannot be compromised by the minister going behind 
the appointed members of the authority and having a direct supervisory relationship with the chief employee.  
The authority will be independent of ministerial direction, and the minister will be able to give directions only 
under clause 28.  The directions may relate only to general policies to be followed by the authority in matters of 
administration, including financial administration.  Under clause 28, the minister cannot constrain the authority 
with regard to a decision under the Gas Pipelines Access (Western Australia) Act or the Railways (Access) Act.  
Clause 28 explicitly provides that the authority is independent of direction or control by the State or any minister 
or officer of the State in the performance of the authority’s functions.  That is a pretty clear legislative protection 
of the authority’s independence, and it cannot be subverted by having a public servant as the chief employee.  He 
or she will not be appointed under the Public Sector Management Act. 

Mr C.J. BARNETT:  Given that, what relationship does the Treasurer anticipate will exist between him, the 
authority and/or the chief executive?   

Mr E.S. RIPPER:  I might ask what relationship the Leader of the Opposition had with the Independent Gas 
Pipelines Access Regulator when he was Minister for Energy.  I hope it was in accordance with the law.  I hope 
that the Minister for Energy occasionally met with the gas access regulator to hear what he was doing and that 
the minister always said to the gas access regulator that he was independent of ministerial direction in the 
performance of his functions, and that the Government supported his independence and the operation of the law 
in that regard.   

Mr C.J. BARNETT:  It is all very interesting to learn about what I might have done three years ago.  I am more 
interested in what this Treasurer proposes under this legislation.  I believe that is a fair question.  Will the 
Treasurer meet in any circumstance with the chief executive or the chief employee?  Will he only ever meet with 
the chief employee if the chairman or a member of the authority is present?  How will he draw an issue of 
importance to government or an issue of public importance to the attention of the authority or the chief officer?  
Issues will arise.  How does the Treasurer intend to deal with them? 

Mr E.S. RIPPER:  In my current role of Minister for Energy, I have met with the gas access regulator and his 
people from time to time.  Usually the meeting has been for the purpose of the gas access regulator and his staff 
briefing me on decisions they have made or on other matters in which they are engaged.  It is necessary for the 
minister to have these briefings because, in the nature of the way our media and communications systems work, 
the minister must sometimes comment on the matters in which the gas access regulator might be involved.  So 
far as I can recall, I have almost always met with only the regulator.  There might have been one occasion on 
which the regulator wanted me to be briefed by people and he was not available, so I met with his staff without 
the presence of the regulator.   

The purpose of the meetings is for the regulator’s people and the regulator to advise the minister of decisions that 
have been made and the progress of certain matters so that the minister is able to take that progress and those 
matters into account in his or her decision making.  Not only basically but also explicitly, the legislation provides 
that the regulator is independent of government and of ministerial direction, and the minister should behave in 
accordance with the law - not only the letter of the law but also the spirit of the law.   

Mr C.J. BARNETT:  The Treasurer has not answered my question.  If the Treasurer wishes to bring a matter of 
government policy or of public importance on an issue that the Treasurer perceives is in the public interest to the 
attention of the regulator, how does he intend to deal with it?   
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Mr E.S. RIPPER:  In the same way that the previous Government dealt with those matters; that is, when there 
were matters about which the Government had concerns, Treasury and the Office of Energy made submissions to 
the regulator.  That is what happened under the previous Government and that is happening under this 
Government.   

Mr C.J. BARNETT:  I will give a live example.  Has the Treasurer ever discussed the Epic Energy pipeline 
decision with the gas regulator? 

Mr E.S. RIPPER:  I have certainly discussed the progress of the regulator’s consideration of the Epic Energy 
matter with the regulator, and I have asked to be advised of what he is doing.  At various times I have sought 
information about when we might expect a decision. 
Mr C.J. BARNETT:  Further to that - because it is a useful example - the Treasurer did not do that by way of 
submission.  If that is the case, he has just contradicted what he said a couple of seconds ago. 
Mr E.S. RIPPER:  No, I have not, because I have already indicated that I am briefed by the regulator on the 
progress of his activities.  He keeps me informed, and I need to be kept informed because I must answer 
questions in this House about such matters and be able to comment on them if I am asked to do so by a member 
of the media.  Being kept informed is different from seeking to influence or to direct the regulator. 
Mr C.J. BARNETT:  Has the Treasurer ever expressed the view that he agreed with the initial determination of 
the gas regulator on the price that should be charged for transport on the Dampier to Bunbury natural gas 
pipeline?  

Mr E.S. RIPPER:  I have always tried in letter and in spirit to support the independence of the regulator. 

Mr C.J. BARNETT:  That is not the issue.  The issue is, has the Treasurer expressed a view about the gas 
regulator’s determination, which was subsequently challenged in the Supreme Court?  The gas regulator’s 
decision was challenged.  Hon Eric Ripper is the Treasurer, and he made public comments about it.  Did he 
express a view to the gas regulator? 

Mr E.S. RIPPER:  I have not expressed a view to the regulator on the merits of his decision.  He must make his 
decision.  I have defended his independence, and I have been briefed by him on how he is progressing.  I do note 
that the Supreme Court decision in the Epic Energy case did not quash the draft decision of the regulator, and the 
Supreme Court noted that the regulator had followed due process.  However, the Supreme Court clarified the law 
as to the factors that the regulator should take into account in reaching his final decision.  I have not made any 
public comment either supporting or opposing the regulator’s decision; neither have I made any private 
comment.  It is up to the regulator to make the decision.  

Mr C.J. BARNETT:  Without having a quote in front of me, I recall the Treasurer commenting to the effect that 
when the regulator made a determination to, I think, charge about 78c he did not miss the opportunity to criticise 
his predecessor, the Minister for Energy Resources by implication.  As Treasurer and Minister for Energy, he 
commented on proceedings in the Supreme Court and on the regulator’s determination.  He was trying to score a 
political point, for which I do not blame him.  I am pursuing this because I want to gain an understanding of 
what the Treasurer thinks independence means.  

Mr E.S. RIPPER:  Independence means that the regulator cannot have his arm twisted by the minister to reach a 
decision on an access matter, and that the minister will not seek to direct or persuade the regulator apart from the 
formal submission process.  It means that no behind-the-scenes private discussions will occur between the 
regulator and the minister in which the minister says, “Nudge, nudge; wink, wink, this is the outcome the 
Government would prefer”.  That is not on.  The regulator is independent under the legislation and that must be 
respected and defended.  I meet with people who seem to think that if they persuade me, somehow I will pull a 
little string here or there and the regulator’s decision will change.  That is not the case.  The only way to 
influence the regulator’s decision is through formal submissions to the regulator.  

Mr C.J. BARNETT:  The Treasurer shows a remarkable degree of naivety.  

Clause put and passed.   

Clauses 15 and 16 put and passed.  

Clause 17:  Remuneration and conditions of chief employee - 
Mr C.J. BARNETT:  Bearing in mind that the chief officer will not be employed under the Public Sector 
Management Act, clause 17 provides that the remuneration and allowances and other conditions of office of the 
chief employee are to be determined by the authority.  Does that mean he will have an open book, and can name 
his price?  Will the Government or the Treasurer place a limitation on the salary to be paid to the chief 
employee?   
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Mr E.S. RIPPER:  The Salaries and Allowances Tribunal will have a degree of influence on that.  The chief 
employee may be appointed under the Salaries and Allowances Act.  In any case, I am sure the advice of the 
Salaries and Allowances Tribunal will be sought regarding the conditions and remuneration of the chief 
employee of the authority.  As we have already discussed, the chief employee of the authority occupies a senior 
position.  The market for this sort of expertise is one in which high prices must be paid.  It is likely that the chief 
employee will be a well-paid officer by the standards of the rest of the public service.  

Mr C.J. BARNETT:  The Salaries and Allowances Tribunal has specific functions and categories of people for 
whom it can make determinations or even give advice.  I found out that to my detriment when I sought advice on 
funding for the Opposition.  I was informed it was beyond the tribunal’s scope.  There is no reference to the 
tribunal in the Bill.  

Mr E.S. Ripper:  It refers to the Salaries and Allowances Act.  

Mr C.J. BARNETT:  I am sorry; it says “subject to the Salaries and Allowances Act 1975”.  I misread that.  

Will the Salaries and Allowances Tribunal determine the salary or advise on it?   

Mr E.S. RIPPER:  The Salaries and Allowances Tribunal may or may not have direct jurisdiction over the 
employee.  However, even if it does not have direct jurisdiction, usually in these circumstances advice on an 
appropriate salary is sought from the tribunal.  For example, when the remuneration of the Chief Executive 
Officer of Western Power was raised with me by the board, although the tribunal has no jurisdiction, I sought its 
advice on that matter.  

Mr C.J. BARNETT:  Presumably in this case its advice cannot be sought, only the authority can do that.   

Mr E.S. RIPPER:  In that circumstance, I was required under the Act to consider a recommendation from the 
board.  I am not exactly sure of the provisions of the legislation.  I had a legislative role and I had to make a 
decision.  In doing so, although it was not a requirement, I sought advice from the Salaries and Allowances 
Tribunal.  Lest the Leader of the Opposition think that the authority will be completely unconstrained in what it 
pays people, the Treasurer will set a limit for the cost recovery in which the gas access part of the operation is 
able to engage.  The current gas access regulator must have the minister’s approval for the level of expenditure.  
That is an accountability mechanism so that the gas access regulator does not spend as much as he likes and just 
bill the industry.  It must have the minister’s approval for expenditure.  Functions that are funded through cost 
recovery from industry are subject to an expenditure limit determined by the Treasurer.  Functions funded by 
consolidated funding are subject to the usual budgetary controls on the amount of funding allocated.  

Clause put and passed.  

Clause 18:  Appointment of public service officer -  
Mr C.J. BARNETT:  This allows for a public servant to be appointed as the chief officer.  Clause 14 requires 
that the chief officer will not be a public servant.  I assume this means that the person will be outside the public 
service.  Is it anticipated that the chief officer will be a current public servant or will he be from outside the 
Western Australian or commonwealth public service?  

Mr E.S. RIPPER:  The person will be appointed by the authority when it is established.  We do not have a 
specific intention on this matter.  The legislation is drafted to provide for a variety of circumstances in the future. 

Clause put and passed. 

Clause 19 put and passed. 

Clause 20:  Use of government staff and facilities - 
Mr C.J. BARNETT:  Clause 20 states that the authority can make use of either full-time or part-time staff, the 
services of other agencies within the public service, or a state agency or instrumentality to assist it.  What sort of 
circumstances might lead to the use of clause 20? 

Mr E.S. RIPPER:  I am advised that the purpose of this clause is to allow existing staff of the current regulators, 
who are public servants, to be employed in the new authority.  For example, the gas access regulator seeks legal 
advice outside the Crown Solicitor’s Office.  The State is represented by the Crown Solicitor and the gas access 
regulator makes alternative arrangements.  This is an example of the type of service that some people might 
think is taken from within the public sector.  It is not the case with regard to legal advice. 

Mr C.J. BARNETT:  With regard to services, if the regulator wanted an energy or an electricity access regime, 
would it be acceptable to seek the expert services of, for example, someone working for Western Power?  

Mr E.S. RIPPER:  I am also advised that this clause comes out of the gas access regulation legislation.  With 
regard to electricity regulation, that matter is still being worked on by the electricity reform implementation 
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group.  If the authority were considering an electricity access matter, a conflict would exist if the authority 
coopted someone from Western Power or the successor organisation from Western Power into its consideration 
of that matter.  It would be the equivalent of the gas access regulator taking into its operations a secondee from 
Epic Energy while it considered the Dampier to Bunbury natural gas pipeline.  Western Power’s expertise would 
have to be provided through submissions to the regulator.  However, one could imagine a situation in which the 
Office of Energy - a policy body separate from Western Power - seconded someone from the Office of Energy to 
the authority.   

Mr C.J. BARNETT:  Western Australia is a pretty small place.  When we get down to the nitty-gritty of some of 
these issues, if an expert opinion or advice is required on the implications of access to a transmission line system, 
the understanding of how that operates - it may require some knowledge of physics - requires particular technical 
and scientific input.  Not many people with that sort of expertise can be found in Western Australia outside of an 
organisation like Western Power.  If that is the case, one is then bound to seek expert advice outside of Western 
Australia because any private industry will also have the same conflict to which the Treasurer referred.  Even if 
that is done, the so-called experts outside this State would not have operated in this State’s particular climatic 
conditions - in this case I refer to the long lines and particularly dry summers.  Most other States have wet 
summers, which dramatically changes the reliability of transmission systems.   

Mr E.S. RIPPER:  My eyes have just caught a section of the legislation that puts into black and white the point I 
made about a conflict of interest.  Subclause (1) states - 

The Authority may by arrangement with a relevant employer make use, either full-time or part-time, of 
the services of any officer or employee - 

(a) in the Public Service; . . .  

other than an officer or employee of a party to an access agreement or of a relevant entity. 

The same prohibition is also found in subsection (2), which states that these arrangements can be made with - 

(a) a department of the Public Service . . . or 

(b) a State agency or instrumentality that is not a party to an access agreement or a relevant entity, 

Clause put and passed. 
Clause 21:  Bank account - 

Mr B.J. GRYLLS:  I move - 

Page 13, lines 1 and 2 - To delete the lines. 

This amendment will remove the ability of the Economic Regulation Authority to charge a fee.  On behalf of the 
National Party, the member for Avon in his speech in the second reading debate clearly outlined the reason for 
this amendment.  However, I will explain the reasoning for the benefit of members. 

I will use the gas access legislation as a primary example to demonstrate why the user-pays system, as a cost-
recovery mechanism, is hard to apply effectively in a regulated industry.  The cost-recovery mechanism in 
Western Australia remains highly contentious and might be considered a disincentive to the sensible 
performance of the regulator.  In Western Australia the cost-recovery mechanism requires that the regulated 
entity bear the costs, and there is no guarantee that the regulator, who has discretion over cost issues, will allow 
these costs to be passed on to consumers.  The National Party questions this approach on efficiency and equity 
grounds at two levels.  First, the Government has received, and continues to receive, competition payments from 
the Commonwealth.  These payments include payments for the gas reform and, accordingly, the Government 
should bear the cost associated with regulation.  Secondly, if it is government policy that a market-recovery 
mechanism be implemented, then it must provide for the full pass through of costs associated with the regulation 
to end users rather than leaving this discretion to the regulator.   

When the Treasurer responds I would like him to address another point about the Dampier to Bunbury gas 
pipeline.  Epic Energy is currently involved in a court case and has been invoiced by the gas access regulator for 
approximately 49 per cent of its legal fees as a pro rata charge on pipelines in this State.  Therefore, as well as 
funding its own side of the legal case, it is also being required to fund the regulator’s side.  It is for this reason 
that we believe this amendment, which does not allow these fees to be charged, should be supported.   

Mr E.S. RIPPER:  The Government opposes this amendment.  First, it does not achieve the objective set by the 
member for Merredin.  Even if it did, the Government does not support that objective.  The scheme for gas 
access regulation in this State is that the costs of access regulation are funded by the industry.  I am sure that any 
industry would prefer that those matters were funded by the taxpayers in general.  However, that is the scheme 
that is being established in this State.  We are carrying over the gas access regulation scheme with all its current 
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features into the new Economic Regulation Authority Bill.  It might be argued, as I am sure it was by the 
previous Government when the scheme was brought in, that the owners of monopoly infrastructure and their 
customers who probably ultimately bear the cost should carry the burden of the cost of access regulation.  I 
acknowledge that there is a somewhat perverse result of this scheme when someone ends up in effect funding 
both sides of a legal case.  Nevertheless, legal cases, it would appear, are part of the cost of regulating access to 
gas pipelines.  If the cost is not borne by the industry and its customers, it is borne by taxpayers in general.  I 
understand that the regulator in this legal case has not been in opposition to Epic Energy; the regulator has been 
providing advice to the court on his processes and procedures.  I believe that in the most recent court case 
AlintaGas was the opponent of Epic Energy.  

I should be a bit careful about commenting on this because I imagine it will be the subject of further legal action 
and may already be the subject of further legal action.  I doubt that any comments I make as a minister in this 
place will have any impact on influencing the court one way or another, but I should probably be constrained in 
my comments about particular cases because they may be the subject of legal action.   

Mr B.J. GRYLLS:  Given that the Treasurer said he will not support this amendment, how does he see it being 
possible for the regulated entity to pass on the costs of the fees; in other words, how does the regulated entity 
recoup the cost of the fees that are passed on to it? 

Mr E.S. RIPPER:  What can and cannot be passed through to consumers via the access arrangements is covered 
by the national gas access code.  I will seek advice on how the national gas access code works with the costs of 
regulation.  Western Australia could not make a determination on its own on these matters.  We could not say 
that under our regulation scheme the costs will be passed through, be capable of being passed through or not be 
passed through.  That is a matter that belongs with the national gas access code, and all jurisdictions would have 
to agree.   

I can see an argument for the industry and its consumers bearing the cost rather than taxpayers.  If there were not 
that arrangement, someone who lived hundreds of kilometres from a gas pipeline and who had no hope in the 
future of being anywhere near a gas pipeline could have to pay for the regulation of gas pipelines that benefit 
other people.  Why should someone in Kununurra pay for the benefits that the industry, producers and 
consumers hopefully enjoy from the regulation of gas pipelines between Dampier and Bunbury? 

Mr B.J. Grylls:  People in my electorate would argue that the same policy should be used for the railway lines. 

Mr E.S. RIPPER:  Which policy is the member for Merredin following?  Is there a gas pipeline near Merredin?  I 
doubt that there is.  There might be some hot air there but I do not think there is much natural gas at Merredin.  It 
may be that the taxpayers of Merredin would be better off if the industry and consumers of gas paid the cost of 
regulation of gas access pipelines rather than taxpayers in general.  I have a feeling that if the member for 
Merredin’s amendment or desire were put into the legislation, we might see an increase in the tax burden on the 
constituents of Merredin.   

Amendment put and negatived. 

Clause put and passed. 

Clause 22:  Borrowing from Treasurer - 

Mr B.J. GRYLLS:  Under what circumstances would the authority need to borrow money from the Treasurer? 

Mr E.S. RIPPER:  This clause has been taken into the legislation from the gas access regulator legislation.  Even 
with the cost recovery provisions in the Independent Gas Pipelines Access Regulator legislation, there are 
circumstances in which  the timing of the payments is not satisfactory for the operation of the regulator; for 
example, when the regulator has spent money on the legal fees that Epic Energy believes it should not be paying 
and the regulator is in receipt of a Treasurer’s Advance pending the resolution of that issue.  Otherwise the 
regulator would go out of business.  We would not want that to happen. 

Mr C.J. BARNETT:  The member for Merredin raises a fair point.  The national access code, and I would 
imagine other codes in other areas of regulation, is based on the concept of cost recovery.  I supported that as a 
minister and I support it today.  In doing that, people recognise that if someone applies for access to a 
transmission line or a gas pipeline or whatever, a cost is involved, and part of getting that access and licence has 
a recovery cost attached to it.  I did not, and I believe that many people did not, envisage that cost recovery 
would extend to cost recovery of legal fees when cases go to the Supreme Court or some other body.  That is a 
bit of a stretch and not my recollection or understanding of the spirit of those access codes.  There is a distinction 
here.  I was surprised to learn that the regulator, as he was bound to do once he made the decision to go to the 
Supreme Court, had to be in there one way or another.  He may have adopted a fairly ambivalent neutral role, but 
for me it is not morally correct that the regulator would then turn around and try to recover legal costs.  It is 
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certainly my view that the recovery of legal costs should not be part of the recovery of fees and charges that are 
attached to regulations.  I believe, therefore, that the member for Merredin raises a fair and good point.   

Clause put and passed. 

Clause 23:  Application of Financial Administration and Audit Act 1985 - 

Mr C.J. BARNETT:  This clause is similar to clause 22, which was just passed.  With regard to both these 
clauses, under what circumstances would the Economic Regulation Authority be likely to borrow funds from the 
Department of Treasury and Finance?  Under what circumstances would the application of the Financial 
Administration and Audit Act come into play on those borrowings?   

Mr E.S. RIPPER:  I am not sure whether this is classed as a borrowing.  When the Leader of the Opposition was 
out of the Chamber, I gave an example whereby the regulator incurred legal fees and the payment of those legal 
fees was resolved while the regulator was in receipt of the Treasurer’s Advance.  There have also been occasions 
when, for timing of payments and working capital purposes, the regulator has needed a Treasurer’s Advance 
even though the functions for which the Treasurer’s Advance is made are ultimately to be recovered by the cost 
recovery parts of the legislation.   

Clause put and passed. 

Debate interrupted, pursuant to standing orders. 
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